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MINUTES OF THE VIRGINIA STATE BAR 
COUNCIL MEETING 

Date: February 25, 2023, 9:00 am 
Location: Omni Richmond Hotel, 100 S. 12th Street, Richmond 

The VSB Council met in-person on Saturday, February 25, 2023. At 9:05 a.m., President Stephanie 
E. Grana called the meeting to order. Sixty-two (62) Council members attended in-person satisfying
Pt. 6., § IV, Para. 7 of the Rules of the Supreme Court of Virginia. There was no remote participation.

Council members in attendance: 
President Stephanie E. Grana Member Susan M. Butler 
President-elect Chidi I. James Member Gary V. Davis 
Member D.J. Hansen Member Kyung “Kathryn” N. Dickerson 
Member Ryan G. Ferguson Member Brian C. Drummond 
Member Naveed Kalantar Member Sandra L. Havrilak 
Member Bretta Zimmer Lewis Member Tamika D. Jones 
Member Corrynn J. Peters Member Luis A. Perez-Pietri 
Member Thomas G. Shaia Member Susan M. Pesner 
Member Derek A. Davis Member Robert B. “Bob” Walker 
Member Benjamin M. Mason Member Michael M. York 
Member Veronica E. Meade Member R. Penn Bain 
Member Susan B. Tarley Member Susan F. Pierce 
Member E. M. Wright, Jr. Member Daniel P. Frankl 
Member P. George Eliades II Member Kevin W. Holt 
Member Timothy R. Baskerville Member Eugene N. Butler 
Member Mark D. Dix  Member William T. Wilson 
Member Samuel T. Towell Member Peter K. McDermott II 
Member Susheela Varky Member W. Grant Back 
Member Henry I. Willett III Member Bruce H. Russell II 
Member Thomas A. Edmonds Member Bradley D. Fleming 
Member Joel R. McClellan Member D. Sue Baker 
Member Allen F. Bareford Member Anna B. Bristle 
Member Richard H. Howard-Smith Member at Large James W. Hundley 
Member Ann Marie Park Member at Large Lenard T. “Len” Myers, Jr. 
Member Carole H. Capsalis Member at Large Molly E. Newton 
Member Jennifer S. Golden  Member at Large Lonnie D. “Chip” Nunley III 
Member Adam M. Krischer Member at Large Patricia E. Smith 
Member David E. Sher Member at Large Nicole E. Upshur 
Member Nicholas J. Gehrig Member at Large Lisa A. Wilson 
Member Sebastian M. Norton CLSBA Chair Luis A. Perez-Pietri 
Member Todd A. Pilot Young Lawyers Conference President Craig E. Ellis 
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Absent: 
Immediate Past President Jay B. Myerson 
Member W. Huntington “Hunter” Byrnes, Sr. 
Member Craig B. Davis 
Member G. L. “Rex” Flynn, Jr. 
Member Matthew R. Foster 
Member Stephen K. Gallagher 
Member G. Andrew Hall 
Member Carly J. Hart 
Member Shaun R. Huband 
Member Neil S. Lowenstein 
Member Charlene A. Morring 
Member Nathan J. Olson 
Member Debra L. Powers 
Member Cullen D. Seltzer 
Member Neil S. Talegaonkar 
Member at Large Joanna L. Suyes 
Diversity Conference Chair Alicia R. Johnson 
Senior Lawyer Conference Chair Gary C. Hancock 
 
Council Invitees:  
Valerie O’Brien Virginia Trial Lawyers Association 
K. Danielle Payne Virginia Association of Criminal Defense Lawyers 
 
Also attending: 
Cameron M. Rountree VSB Executive Director and Chief Operating Officer 
Janet P. Van Cuyk VSB Deputy Executive Director 
Renu M. Brennan VSB Bar Counsel 
Marni E. Byrum VSB Budget and Finance Committee chair 
Rhetta M. Daniel   
Sylvia S. Daniel VSB Assistant to the Deputy Executive Director 
DaVida M. Davis VSB Director of Regulatory Compliance 
Edward J. “Ed” Dillon VSB Deputy Bar Counsel 
Nancy L. Donner VSB Office Services Coordinator & Council Liaison 
Courtney M. Frazier VSB Diversity Conference member 
JW Grenadier  American Legal News 
Emily F. Hedrick VSB Ethics Counsel 
Crystal T. Hendrick VSB Director of Finance and Procurement 
R. Braxton Hill IV VSB Committee on Lawyer Discipline chair 
Nicholas J. “Nick” Kuriger VSB Director of Information Technology 
Shawne D. Moore VSB Assistant to the Executive Director 
Caryn B. Persinger VSB Director of Communications 
Dolly C. Shaffner VSB Meetings Coordinator 
Aidan Stengel VSB IT Specialist 
Maureen D. Stengel VSB Director of Bar Services 
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Minutes of the VSB Council Meeting 
February 25, 2023 
Page 3 of 6 
 
I. Reports and Information Items 
 
 A. President’s Report 

 
 

Stephanie Grana reported on her activities. Her written report was included in 
the materials provided to Council. 

 
 B. Executive Director’s Report 

 
 

Cameron Rountree reported on matters relating to the VSB. His written report 
was included in the materials provided to Council. 

 
 C. Financial Report 

 
 

Crystal Hendrick presented the financial report as of December 31, 2022. Her 
written report was included in the materials provided to Council. 

 
 D. Bar Counsel Report 

 
 

Renu Brennan reported on the activities in the Office of Bar Counsel. Her 
written report was included in the materials provided to Council. 

 
 E. Conference of Local & Specialty Bar Associations Report 

 

 

Chair Luis Perez reported on the activities of the Conference of Local & 
Specialty Bar Associations. His written report was included in the materials 
provided to Council. 

 
 F. Diversity Conference Report 

 

 

Member Courtney Frazier reported on the activities of the Diversity 
Conference. The Chair’s Report was included in the materials provided to 
Council. 

 
 G. Senior Lawyers Conference Report 

 

 

Member Thomas Edmonds reported on the activities of the Senior Lawyers 
Conference. The Report of the Senior Lawyers Conference was included in the 
materials provided to Council. 

 
 H. Young Lawyer Conference Report 

 

 

Conference President Craig Ellis reported on the activities of the Young 
Lawyers Conference. His written report was included in the materials provided 
to Council. 

 
 I. Opportunity for Questions, Comments, Ideas 

 

 

The following individuals were given an opportunity to speak: 
 
• William T. “Bill” Wilson, Bar Council member, 25th Judicial Circuit 
• JW Grenadier 
• Rhetta M. Daniel 
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II. Action Items

A. Minutes of the October 21, 2022 Meeting
A motion was made by Chidi James and seconded by Thomas Edmonds, to
vote to approve the minutes of the October 21, 2022 meeting. Bar Council
approved the minutes of the June 16, 2022 meeting. Members Timothy
Baskerville, Thomas Edmonds, David Sher, and William Wilson voted “yes”
verbally. All other members voted using the electronic Poll Everywhere voting
tool. The electronic voting results are appended to these minutes.

B. Fiscal Year 2024 Proposed Budget
Marni Byrum presented the Fiscal Year 2024 Proposed Budget. A copy of the
memorandum dated February 2, 2023, from the Director of Finance, was
included in the materials provided to Bar Council. After a discussion, a motion
was made by William Wilson and seconded by Leonard Myers, to vote to
approve the proposed budget and send it to the Supreme Court for approval.
Bar Council voted to approve the Fiscal Year 2024 Proposed Budget and send
it to the Supreme Court for approval. Members Timothy Baskerville, Thomas
Edmonds, and William Wilson voted “yes” verbally. All other members voted
using the electronic Poll Everywhere voting tool. The electronic voting results
are appended to these minutes.

C. Review of Proposed Paragraph 13 changes clarifying the meaning of
“shall” in Paragraph 13
R. Braxton Hill IV presented a review of the proposed Paragraph 13 changes
clarifying the meaning of “shall” in Paragraph 13. A copy of the memo dated
February 1, 2023, from Bar Counsel and Senior Assistant Bar Counsel, re: the
Review of the Committee on Lawyer Discipline’s Proposed Changes Clarifying
the Meaning of “Shall” in the Rules of the Supreme Court, Part Six, Section IV,
Paragraph 13 (“Paragraph 13”) was included in the materials provided to Bar
Council. After a discussion, a motion was made by Bradley Fleming and
seconded by Bruce Russell, to vote to accept the recommendations of the
Committee on Lawyer Discipline and to forward the recommendations to the
Supreme Court. Bar Council voted to send the committee’s recommended
changes to the Supreme Court. Members Timothy Baskerville and Thomas
Edmonds voted “yes” verbally. All other members voted using the electronic
Poll Everywhere voting tool. The electronic voting results are appended to
these minutes.

D. Approval of Nominating Committee Recommendations for Volunteer
Entity Vacancies
Susan Tarley presented the Nominating Committee Report dated January 17,
2023. Copies of the report were included in the materials provided to the Bar
Council. A motion was made by Chidi James and seconded by Bruce Russell,
to vote to accept the Committee’s recommendations for American Bar
Association House of Delegates and Client’s Protection Fund for appointment,
and to accept and send the Committee’s candidate recommendations for
Council Member at Large, Disciplinary Board and Mandatory Continuing Legal
Education Board to the Supreme Court for appointment to the appropriate
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entity. Members Timothy Baskerville and Thomas Edmonds voted “yes”. 
verbally. All other members voted using the electronic Poll Everywhere voting 
tool. The electronic voting results are appended to these minutes. 

• American Bar Association House of Delegates
o Biberaj, Buta
o James, Chidi I.
o Little, Melissa A.
o McQuade, Martha JP
o VSB President-elect
o YLC committee member

• Clients’ Protection Fund
o Bentley, Lori J.
o Gibney, Yvonne S.
o Mellette, Peter M.

• Council Member at Large
o Newton, Molly E.
o Nunley III, Lonnie D.
o Wilson, Lisa A.

• Disciplinary Board
o Anderson, Alan S.
o Boyce, Dawn E.
o Davis, Reba H.
o Nash, Mary Beth
o Simon, Alexander N.
o Smith, Dr. Theodore
o Wilks, Reiss F.

• Mandatory Continuing Legal Education Board
o Armstrong, Thomas A.
o Carmichael, Jessica N.
o Martingayle, Kevin E.
o Stephenson, Scott A.

E. Legal Ethics Opinion 1893
Michael York presented the memo from Ethics Counsel to Bar Council for
Proposed Legal Ethics Opinion 1893, Representing Child with Parent as “Next
Friend” and a draft opinion revised January 12, 2023. A copy of the memo and
draft opinion were included in the materials provided to Bar Council. After a
discussion, a motion was made by Chidi James and seconded by Bruce
Russell, to vote to accept the recommendations of the Ethics Committee and
forward the memo and draft opinion to the Supreme Court. Bar Council voted
to send the memo and draft opinion to the Supreme Court. Members Timothy
Baskerville and Thomas Edmonds voted “yes verbally. All other members
voted using the electronic Poll Everywhere voting tool. The electronic voting
results are appended to these minutes.
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F. Approval of 2023-2024 Disciplinary Board Chair and Vice-Chair
Recommendations
Sandra Havrilak presented a Memorandum dated January 30, 2023, from the
Clerk of the Disciplinary System requesting Approval of 2023-2024 Disciplinary
Board Chair and Vice-Chair Recommendations. A copy of the memorandum
was included in the materials provided to Bar Counsel. A motion was made by
Chidi James, and seconded by Bruce Russell, to vote to accept the chair and
vice-chair recommendations of the Disciplinary Board and refer the
recommendations of the Board to the Supreme Court. Bar Council voted to
accept and send the Board’s recommendations to the Supreme Court for
appointment. Members Timothy Baskerville and Thomas Edmonds voted “yes”
verbally. All other members voted using the electronic Poll Everywhere voting
tool. The electronic voting results are appended to these minutes.

1. Elevate Kamala H. Lannetti, First Vice-Chair, to Chair.
2. Elevate David J. Gogal, Second Vice-Chair, to First Vice-Chair.
3. Recommend Jennifer D. Royer to fill the Second Vice-Chair vacancy

created by Mr. Gogal’s elevation to First Vice-Chair.

At 11:04 a.m. the meeting was adjourned. 
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Response # Started At (CST) Screen Name Public ID
1 2/25/2023 9:24 e m wright jr 212938 Yes
2 2/25/2023 9:24 Ann Marie Park 714069 Yes
3 2/25/2023 9:24 Richard Howard-Smith 715799 Yes
4 2/25/2023 9:24 Kyung  Dickerson 371439 Yes
5 2/25/2023 9:24 James W. Hundley 322877 Yes
6 2/25/2023 9:24 Patricia Smith 551990 Yes
7 2/25/2023 9:24 Daniel P. Frankl 176603 Yes
8 2/25/2023 9:24 Michael York 111233 Yes
9 2/25/2023 9:24 Gary V Davis 496895 Yes

10 2/25/2023 9:25 Susan Pesner 414709 Yes
11 2/25/2023 9:24 Peter McDermott 806722 Yes
12 2/25/2023 9:25 Courtney Frazier (DC) 879427 Yes
13 2/25/2023 9:24 Nicole Upshur 778172 Yes
14 2/25/2023 9:24 Carole capsalis 717866 Yes
15 2/25/2023 9:24 Robert B Walker 1015697 Yes
16 2/25/2023 9:24 Luis Perez 987392 Yes
17 2/25/2023 9:24 DJ Hansen 301522 Yes
18 2/25/2023 9:24 Ryan Ferguson 585455 Abstain
19 2/25/2023 9:24 Penn Bain 211938 Yes
20 2/25/2023 9:24 W. Grant Back 440765 Yes
21 2/25/2023 9:24 Anna Bristle 228589 Yes
22 2/25/2023 9:24 Susan Butler 746936 Yes
23 2/25/2023 9:24 Tamika Jones 955325 Yes
24 2/25/2023 9:24 Corrynn Peters 761655 Yes
25 2/25/2023 9:24 Adam Krischer 860581 Yes
26 2/25/2023 9:25 Todd Pilot 222112 Yes
27 2/25/2023 9:24 Joel McClellan 433892 Yes
28 2/25/2023 9:24 Chidi James 372570 Yes
29 2/25/2023 9:24 Mark Dix 621535 Yes
30 2/25/2023 9:24 Susan Pierce 118933 Yes
31 2/25/2023 9:24 Lenard Myers 814450 Yes
32 2/25/2023 9:24 Tom Shaia 29116 Yes
33 2/25/2023 9:24 Derek Davis 421154 Yes
34 2/25/2023 9:24 Sam Towell 684491 Yes
35 2/25/2023 9:24 George Eliades 910071 Yes
36 2/25/2023 9:24 Brad Fleming 228543 Yes
37 2/25/2023 9:24 Allen Bareford 241823 Yes
38 2/25/2023 9:24 Brian Drummond 245414 Yes
39 2/25/2023 9:24 Susheela Varky 159472 Abstain
40 2/25/2023 9:24 David P. Weber 996770 Abstain
41 2/25/2023 9:24 EUGENE BUTLER 939393 Yes
42 2/25/2023 9:24 Susie Baker 32859 Yes
43 2/25/2023 9:24 Lonnie Nunley 893841 Yes
44 2/25/2023 9:24 Benjamin Mason 617045 Yes
45 2/25/2023 9:24 Stephanie Grana 24911 Yes
46 2/25/2023 9:24 Craig Ellis YLC 944654 Yes
47 2/25/2023 9:24 Sandra Havrilak 236715 Yes
48 2/25/2023 9:24 Nick Gehrig 802971 Yes
49 2/25/2023 9:24 Sebastian Norton 11606 Yes
50 2/25/2023 9:24 Jennifer Golden 692358 Yes
51 2/25/2023 9:24 Kevin W Holt 205036 Yes
52 2/25/2023 9:24 Bretta Lewis 930775 Yes
53 2/25/2023 9:25 Lisa Wilson 766788 Yes
54 2/25/2023 9:24 Bruce Russell 952365 Yes
55 2/25/2023 9:25 Veronica Meade 104849 Yes
57 2/25/2023 9:25 Molly Newton 469441 Yes

A. Do you approve the minutes from the October 21, 2022 meeting?
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Response #Started At (CST) Screen Name Public ID
1 2/25/2023 9:32 e m wright jr 212938 Yes
2 2/25/2023 9:32 Ann Marie Park 714069 Yes
3 2/25/2023 9:33 Richard Howard-Smith 715799 Yes
4 2/25/2023 9:32 Kyung  Dickerson 371439 Yes
5 2/25/2023 9:33 James W. Hundley 322877 Yes
6 2/25/2023 9:32 Patricia Smith 551990 Yes
7 2/25/2023 9:32 Daniel P. Frankl 176603 Yes
8 2/25/2023 9:33 David Sher 861134 Yes
9 2/25/2023 9:33 Michael York 111233 Yes

10 2/25/2023 9:33 Gary V Davis 496895 Yes
11 2/25/2023 9:32 Susan Pesner 414709 Yes
12 2/25/2023 9:32 Susan Tarley 312285 Yes
13 2/25/2023 9:32 Peter McDermott 806722 Yes
14 2/25/2023 9:34 Courtney Frazier (DC) 879427 Yes
15 2/25/2023 9:33 Nicole Upshur 778172 Yes
16 2/25/2023 9:32 Carole capsalis 717866 Yes
17 2/25/2023 9:32 Robert B Walker 1015697 Yes
18 2/25/2023 9:32 Luis Perez 987392 Yes
19 2/25/2023 9:32 DJ Hansen 301522 Yes
20 2/25/2023 9:32 Ryan Ferguson 585455 Yes
21 2/25/2023 9:32 William Wilson 641442 Yes
22 2/25/2023 9:32 Penn Bain 211938 Yes
23 2/25/2023 9:33 W. Grant Back 440765 Yes
24 2/25/2023 9:32 Anna Bristle 228589 Yes
25 2/25/2023 9:32 Susan Butler 746936 Yes
26 2/25/2023 9:32 Tamika Jones 955325 Yes
27 2/25/2023 9:32 Corrynn Peters 761655 Yes
28 2/25/2023 9:32 Adam Krischer 860581 Yes
29 2/25/2023 9:33 Todd Pilot 222112 Yes
30 2/25/2023 9:32 Joel McClellan 433892 Yes
31 2/25/2023 9:32 Chidi James 372570 Yes
32 2/25/2023 9:32 Mark Dix 621535 Yes
33 2/25/2023 9:32 Susan Pierce 118933 Yes
34 2/25/2023 9:32 Lenard Myers 814450 Yes
35 2/25/2023 9:33 Tom Shaia 29116 Yes
36 2/25/2023 9:33 Derek Davis 421154 Yes
37 2/25/2023 9:33 Sam Towell 684491 Yes
38 2/25/2023 9:32 George Eliades 910071 Yes
39 2/25/2023 9:32 Brad Fleming 228543 Yes
40 2/25/2023 9:33 Naveed Kalantar 298562 Yes
41 2/25/2023 9:32 Allen Bareford 241823 Yes
42 2/25/2023 9:32 Brian Drummond 245414 Yes
43 2/25/2023 9:32 Susheela Varky 159472 Yes
44 2/25/2023 9:33 David P. Weber 996770 Yes
45 2/25/2023 9:32 EUGENE BUTLER 939393 Yes
46 2/25/2023 9:32 Susie Baker 32859 Yes
47 2/25/2023 9:32 Lonnie Nunley 893841 Yes
48 2/25/2023 9:32 Benjamin Mason 617045 Yes
49 2/25/2023 9:33 Craig Ellis YLC 944654 Yes
50 2/25/2023 9:32 Sandra Havrilak 236715 Yes
51 2/25/2023 9:33 Nick Gehrig 802971 Yes
52 2/25/2023 9:33 Sebastian Norton 11606 Yes
53 2/25/2023 9:33 Jennifer Golden 692358 Yes
54 2/25/2023 9:32 Kevin W Holt 205036 Yes
55 2/25/2023 9:32 Bretta Lewis 930775 Yes
56 2/25/2023 9:33 Lisa Wilson 766788 Yes
57 2/25/2023 9:32 Veronica Meade 104849 Yes
58 2/25/2023 9:32 Molly Newton 469441 Yes
59 2/25/2023 9:32 Bruce Russell 3939 Yes
60 2/25/2023 9:33 Henry I. Willett III 273049 Yes

B. Do you approve the FY 2024 Proposed Budget subject to General Assembly action?
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Response #Started At (CST) Screen Name Public ID
1 2/25/2023 9:40 e m wright jr 212938 Yes
2 2/25/2023 9:40 Ann Marie Park 714069 Yes
3 2/25/2023 9:40 Richard Howard-Smith 715799 Yes
4 2/25/2023 9:40 Kyung  Dickerson 371439 Yes
5 2/25/2023 9:40 James W. Hundley 322877 Yes
6 2/25/2023 9:40 Patricia Smith 551990 Yes
7 2/25/2023 9:41 Daniel P. Frankl 176603 Yes
8 2/25/2023 9:40 David Sher 861134 Yes
9 2/25/2023 9:41 Michael York 111233 Yes

10 2/25/2023 9:40 Gary V Davis 496895 Yes
11 2/25/2023 9:40 Susan Pesner 414709 Yes
12 2/25/2023 9:40 Susan Tarley 312285 Yes
13 2/25/2023 9:41 Peter McDermott 806722 Yes
14 2/25/2023 9:41 Courtney Frazier (DC) 879427 Yes
15 2/25/2023 9:40 Nicole Upshur 778172 Yes
16 2/25/2023 9:41 Carole capsalis 717866 Yes
17 2/25/2023 9:40 Robert B Walker 1015697 Yes
18 2/25/2023 9:40 Luis Perez 987392 Yes
19 2/25/2023 9:40 DJ Hansen 301522 Yes
20 2/25/2023 9:41 William Wilson 641442 Yes
21 2/25/2023 9:41 Penn Bain 211938 Yes
22 2/25/2023 9:40 W. Grant Back 440765 Yes
23 2/25/2023 9:41 Anna Bristle 228589 Yes
24 2/25/2023 9:41 Susan Butler 746936 Yes
25 2/25/2023 9:40 Tamika Jones 955325 Yes
26 2/25/2023 9:40 Corrynn Peters 761655 Yes
27 2/25/2023 9:40 Adam Krischer 860581 Yes
28 2/25/2023 9:40 Todd Pilot 222112 Yes
29 2/25/2023 9:40 Joel McClellan 433892 Yes
30 2/25/2023 9:40 Chidi James 372570 Yes
31 2/25/2023 9:40 Mark Dix 621535 Yes
32 2/25/2023 9:40 Susan Pierce 118933 Yes
33 2/25/2023 9:40 Lenard Myers 814450 No
34 2/25/2023 9:40 Tom Shaia 29116 Abstain
35 2/25/2023 9:41 Derek Davis 421154 Yes
36 2/25/2023 9:40 Sam Towell 684491 Yes
37 2/25/2023 9:41 George Eliades 910071 No
38 2/25/2023 9:40 Brad Fleming 228543 Yes
39 2/25/2023 9:41 Naveed Kalantar 298562 Yes
40 2/25/2023 9:40 Allen Bareford 241823 Yes
41 2/25/2023 9:40 Brian Drummond 245414 Yes
42 2/25/2023 9:40 Susheela Varky 159472 Yes
43 2/25/2023 9:40 David P. Weber 996770 No
44 2/25/2023 9:40 EUGENE BUTLER 939393 Yes
45 2/25/2023 9:40 Susie Baker 32859 Yes
46 2/25/2023 9:40 Lonnie Nunley 893841 Yes
47 2/25/2023 9:40 Benjamin Mason 617045 Yes
48 2/25/2023 9:41 Stephanie Grana 24911 Yes
49 2/25/2023 9:40 Craig Ellis YLC 944654 Yes
50 2/25/2023 9:40 Sandra Havrilak 236715 Yes
51 2/25/2023 9:40 Nick Gehrig 802971 Yes
52 2/25/2023 9:40 Sebastian Norton 11606 Yes
53 2/25/2023 9:41 Jennifer Golden 692358 Yes
54 2/25/2023 9:40 Kevin W Holt 205036 Yes
55 2/25/2023 9:40 Bretta Lewis 930775 Yes
56 2/25/2023 9:40 Lisa Wilson 766788 Yes
57 2/25/2023 9:40 Veronica Meade 104849 Yes
58 2/25/2023 9:40 Molly Newton 469441 Yes
59 2/25/2023 9:41 Henry I. Willett III 273049 Yes
60 2/25/2023 9:40 Bruce Russell 431368 Yes
61 2/25/2023 9:41 Ryan Ferguson 38867 Yes

C: Do you approve the Proposed Paragraph 13 changes clarifying the meaning of "shall"?
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Response # Started At (CST) Screen Name Public ID
1 2/25/2023 9:53 e m wright jr 212938 Yes
2 2/25/2023 9:53 Ann Marie Park 714069 Yes
3 2/25/2023 9:53 Richard Howard-Smith 715799 Yes
4 2/25/2023 9:53 Kyung  Dickerson 371439 Yes
5 2/25/2023 9:53 James W. Hundley 322877 Yes
6 2/25/2023 9:53 Patricia Smith 551990 Yes
7 2/25/2023 9:53 Daniel P. Frankl 176603 Yes
8 2/25/2023 9:53 David Sher 861134 Yes
9 2/25/2023 9:53 Michael York 111233 Yes

10 2/25/2023 9:53 Gary V Davis 496895 Yes
11 2/25/2023 9:53 Susan Pesner 414709 Yes
12 2/25/2023 9:53 Susan Tarley 312285 Yes
13 2/25/2023 9:54 Peter McDermott 806722 Yes
14 2/25/2023 9:53 Courtney Frazier (DC) 879427 Yes
15 2/25/2023 9:53 Nicole Upshur 778172 Yes
16 2/25/2023 9:53 Carole capsalis 717866 Yes
17 2/25/2023 9:53 Robert B Walker 1015697 Yes
18 2/25/2023 9:53 Luis Perez 987392 Yes
19 2/25/2023 9:53 DJ Hansen 301522 Yes
20 2/25/2023 9:53 William Wilson 641442 Yes
21 2/25/2023 9:53 Penn Bain 211938 Yes
22 2/25/2023 9:53 W. Grant Back 440765 Yes
23 2/25/2023 9:53 Anna Bristle 228589 Yes
24 2/25/2023 9:53 Susan Butler 746936 Yes
25 2/25/2023 9:53 Tamika Jones 955325 Yes
26 2/25/2023 9:53 Corrynn Peters 761655 Yes
27 2/25/2023 9:53 Adam Krischer 860581 Yes
28 2/25/2023 9:53 Todd Pilot 222112 Yes
29 2/25/2023 9:53 Joel McClellan 433892 Yes
30 2/25/2023 9:53 Chidi James 372570 Yes
31 2/25/2023 9:53 Mark Dix 621535 Yes
32 2/25/2023 9:53 Susan Pierce 118933 Yes
33 2/25/2023 9:53 Lenard Myers 814450 Yes
34 2/25/2023 9:53 Tom Shaia 29116 Yes
35 2/25/2023 9:53 Derek Davis 421154 Yes
36 2/25/2023 9:53 Sam Towell 684491 Yes
37 2/25/2023 9:53 George Eliades 910071 Yes
38 2/25/2023 9:53 Brad Fleming 228543 Yes
39 2/25/2023 9:53 Naveed Kalantar 298562 Yes
40 2/25/2023 9:53 Allen Bareford 241823 Yes
41 2/25/2023 9:53 Brian Drummond 245414 Yes
42 2/25/2023 9:53 Susheela Varky 159472 Yes
43 2/25/2023 9:54 David P. Weber 996770 Yes
44 2/25/2023 9:53 EUGENE BUTLER 939393 Yes
45 2/25/2023 9:53 Susie Baker 32859 Yes
46 2/25/2023 9:54 Lonnie Nunley 893841 Yes
47 2/25/2023 9:53 Benjamin Mason 617045 Yes
48 2/25/2023 9:54 Stephanie Grana 24911 Yes
49 2/25/2023 9:53 Craig Ellis YLC 944654 Yes
50 2/25/2023 9:53 Sandra Havrilak 236715 Yes
51 2/25/2023 9:53 Nick Gehrig 802971 Yes
52 2/25/2023 9:54 Sebastian Norton 11606 Yes
53 2/25/2023 9:53 Jennifer Golden 692358 Yes
54 2/25/2023 9:53 Kevin W Holt 205036 Yes
55 2/25/2023 9:53 Bretta Lewis 930775 Yes
56 2/25/2023 9:53 Lisa Wilson 766788 Yes
57 2/25/2023 9:53 Veronica Meade 104849 Yes
58 2/25/2023 9:53 Molly Newton 469441 Yes
59 2/25/2023 9:53 Henry I. Willett III 273049 Yes
60 2/25/2023 9:54 Ryan Ferguson 38867 Yes
61 2/25/2023 9:53 Bruce Russell 717797 Yes

D. Do you approve the Nominating Committee Recommendations for Volunteer Entity Vacancies?
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Response # Started At (CST) Screen Name Public ID
1 2/25/2023 9:58 e m wright jr 212938 Yes
2 2/25/2023 9:58 Ann Marie Park 714069 Yes
3 2/25/2023 9:58 Kyung  Dickerson 371439 Yes
4 2/25/2023 9:58 James W. Hundley 322877 Yes
5 2/25/2023 9:58 Patricia Smith 551990 Yes
6 2/25/2023 9:58 Daniel P. Frankl 176603 Yes
7 2/25/2023 9:58 David Sher 861134 Yes
8 2/25/2023 9:58 Michael York 111233 Yes
9 2/25/2023 9:58 Gary V Davis 496895 Yes

10 2/25/2023 9:58 Susan Pesner 414709 Yes
11 2/25/2023 9:58 Susan Tarley 312285 Yes
12 2/25/2023 9:58 Peter McDermott 806722 Yes
13 2/25/2023 9:58 Courtney Frazier (DC) 879427 Yes
14 2/25/2023 9:58 Nicole Upshur 778172 Yes
15 2/25/2023 9:58 Carole capsalis 717866 Yes
16 2/25/2023 9:58 Robert B Walker 1015697 Yes
17 2/25/2023 9:58 Luis Perez 987392 Yes
18 2/25/2023 9:58 DJ Hansen 301522 Yes
19 2/25/2023 9:58 William Wilson 641442 Yes
20 2/25/2023 9:58 Penn Bain 211938 Yes
21 2/25/2023 9:58 W. Grant Back 440765 Yes
22 2/25/2023 9:58 Anna Bristle 228589 Yes
23 2/25/2023 9:58 Tamika Jones 955325 Yes
24 2/25/2023 9:58 Corrynn Peters 761655 Yes
25 2/25/2023 9:58 Adam Krischer 860581 Yes
26 2/25/2023 9:58 Todd Pilot 222112 Yes
27 2/25/2023 9:58 Joel McClellan 433892 Yes
28 2/25/2023 9:58 Chidi James 372570 Yes
29 2/25/2023 9:58 Mark Dix 621535 Yes
30 2/25/2023 9:58 Susan Pierce 118933 Yes
31 2/25/2023 9:58 Lenard Myers 814450 No
32 2/25/2023 9:58 Tom Shaia 29116 Yes
33 2/25/2023 9:58 Derek Davis 421154 Yes
34 2/25/2023 9:58 Sam Towell 684491 Yes
35 2/25/2023 9:58 George Eliades 910071 Yes
36 2/25/2023 9:58 Brad Fleming 228543 Yes
37 2/25/2023 9:58 Naveed Kalantar 298562 Yes
38 2/25/2023 9:58 Allen Bareford 241823 Yes
39 2/25/2023 9:58 Brian Drummond 245414 Yes
40 2/25/2023 9:58 Susheela Varky 159472 Yes
41 2/25/2023 9:58 David P. Weber 996770 Yes
42 2/25/2023 9:58 EUGENE BUTLER 939393 Yes
43 2/25/2023 9:58 Lonnie Nunley 893841 Yes
44 2/25/2023 9:58 Benjamin Mason 617045 Yes
45 2/25/2023 9:58 Stephanie Grana 24911 Yes
46 2/25/2023 9:58 Craig Ellis YLC 944654 Yes
47 2/25/2023 9:58 Sandra Havrilak 236715 Yes
48 2/25/2023 9:58 Nick Gehrig 802971 Yes
49 2/25/2023 9:58 Sebastian Norton 11606 Yes
50 2/25/2023 9:58 Jennifer Golden 692358 Yes
51 2/25/2023 9:58 Kevin W Holt 205036 Yes
52 2/25/2023 9:58 Bretta Lewis 930775 Yes
53 2/25/2023 9:58 Lisa Wilson 766788 Yes
54 2/25/2023 9:58 Veronica Meade 104849 Yes
55 2/25/2023 9:58 Molly Newton 469441 Yes
56 2/25/2023 9:58 Henry I. Willett III 273049 Yes
57 2/25/2023 9:58 Ryan Ferguson 38867 No
58 2/25/2023 9:58 Susan Butler 883334 Yes
59 2/25/2023 9:58 Bruce Russell 826232 Yes

E: Do you approve the proposed LEO 1893: Representing Child with Parent as "Next Friend"?
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Response #Started At (CST) Screen Name Public ID
1 2/25/2023 10:00 e m wright jr 212938 Yes
2 2/25/2023 10:00 Ann Marie Park 714069 Yes
3 2/25/2023 10:00 Richard Howard-Smith 715799 Yes
4 2/25/2023 10:00 Kyung  Dickerson 371439 Yes
5 2/25/2023 10:00 James W. Hundley 322877 Yes
6 2/25/2023 10:00 Patricia Smith 551990 Yes
7 2/25/2023 10:00 Daniel P. Frankl 176603 Yes
8 2/25/2023 10:00 David Sher 861134 Yes
9 2/25/2023 10:00 Michael York 111233 Yes

10 2/25/2023 10:00 Gary V Davis 496895 Yes
11 2/25/2023 10:00 Susan Pesner 414709 Yes
12 2/25/2023 10:00 Susan Tarley 312285 Yes
13 2/25/2023 10:00 Peter McDermott 806722 Yes
14 2/25/2023 10:00 Courtney Frazier (DC) 879427 Yes
15 2/25/2023 10:00 Nicole Upshur 778172 Yes
16 2/25/2023 10:00 Carole capsalis 717866 Yes
17 2/25/2023 10:00 Robert B Walker 1015697 Yes
18 2/25/2023 10:00 Luis Perez 987392 Yes
19 2/25/2023 10:00 DJ Hansen 301522 Yes
20 2/25/2023 10:01 William Wilson 641442 Yes
21 2/25/2023 10:00 Penn Bain 211938 Yes
22 2/25/2023 10:00 W. Grant Back 440765 Yes
23 2/25/2023 10:00 Anna Bristle 228589 Yes
24 2/25/2023 10:00 Tamika Jones 955325 Yes
25 2/25/2023 10:00 Corrynn Peters 761655 Yes
26 2/25/2023 10:00 Adam Krischer 860581 Yes
27 2/25/2023 10:01 Todd Pilot 222112 Yes
28 2/25/2023 10:00 Joel McClellan 433892 Yes
29 2/25/2023 10:00 Chidi James 372570 Yes
30 2/25/2023 10:00 Mark Dix 621535 Yes
31 2/25/2023 10:00 Susan Pierce 118933 Yes
32 2/25/2023 10:00 Lenard Myers 814450 Yes
33 2/25/2023 10:00 Tom Shaia 29116 Yes
34 2/25/2023 10:01 Derek Davis 421154 Yes
35 2/25/2023 10:00 Sam Towell 684491 Yes
36 2/25/2023 10:00 George Eliades 910071 Yes
37 2/25/2023 10:00 Brad Fleming 228543 Yes
38 2/25/2023 10:01 Naveed Kalantar 298562 Yes
39 2/25/2023 10:00 Allen Bareford 241823 Yes
40 2/25/2023 10:00 Brian Drummond 245414 Yes
41 2/25/2023 10:00 Susheela Varky 159472 Yes
42 2/25/2023 10:00 David P. Weber 996770 Yes
43 2/25/2023 10:00 EUGENE BUTLER 939393 Yes
44 2/25/2023 10:00 Susie Baker 32859 Yes
45 2/25/2023 10:00 Benjamin Mason 617045 Yes
46 2/25/2023 10:00 Stephanie Grana 24911 Yes
47 2/25/2023 10:00 Craig Ellis YLC 944654 Yes
48 2/25/2023 10:01 Sandra Havrilak 236715 Yes
49 2/25/2023 10:00 Nick Gehrig 802971 Yes
50 2/25/2023 10:00 Sebastian Norton 11606 Yes
51 2/25/2023 10:00 Jennifer Golden 692358 Yes
52 2/25/2023 10:00 Kevin W Holt 205036 Yes
53 2/25/2023 10:00 Bretta Lewis 930775 Yes
54 2/25/2023 10:00 Lisa Wilson 766788 Yes
55 2/25/2023 10:00 Veronica Meade 104849 Yes
56 2/25/2023 10:00 Molly Newton 469441 Yes
57 2/25/2023 10:00 Henry I. Willett III 273049 Yes
58 2/25/2023 10:00 Ryan Ferguson 38867 Yes
59 2/25/2023 10:00 Susan Butler 883334 Yes
60 2/25/2023 10:00 Bruce Russell 225656 Yes

F: Do you approve the Recommendations of the 2023-2024 Disciplinary Board Chair and Vice-Chair?
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VIRGINIA STATE BAR 
STANDING COMMITTEE ON LEGAL ETHICS 

MINUTES 
Electronic Meeting via Microsoft Teams Videoconferencing 

June 24, 2021 

The Virginia State Bar Standing Committee on Legal Ethics met remotely via Microsoft 
Teams on Thursday, June 24, 2021, pursuant to public notice.  

Preliminary Matters 
FOIA notices 

Notice was posted on the VSB website https://www.vsb.org/site/events/item/10605       
on June 10, 2021 regarding the June 24, 2021 Standing Committee on Legal Ethics 
Committee Meeting stating: 

• that a public comment form prepared by the Virginia FOIA Advisory Council
was available at https://www.nvcc.edu/foia/VA-FOIA-Public-Comment-
Form.pdf.

Because this meeting was held under the emergency provisions of Section 4-0.01(g) of 
the Acts of the Assembly, Chapter 1283 (2020),  
https://budget.lis.virginia.gov/item/2020/1/HB29/Chapter/4/4-0.01/ 
during the coronavirus pandemic, the Virginia Freedom of Information Act required that 
certain information be included in the minutes of the meeting.   

This information, which is provided below, was as follows:  

(1) the remote location from which each member participated;
(2) the reason members participated through electronic communications means;
(3) the nature of the emergency; and
(4) the meeting was held through electronic means: MS Teams platform.
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Name Remote 
location from 
which 
member is 
participating 

Why member is unable 
to participate in person 

Type of electronic 
communication 
being utilized  

Dennis J. Quinn, 
Chair 

Home 
Arlington 

Participation in this 
meeting through 
electronic 
communication is 
because of the 
coronavirus pandemic, 
the Governor of Virginia 
having declared an 
emergency and ordered 
that groups larger than 
10 cannot convene.   

Microsoft Teams 
Teleconference 

Michael M. York, 
Vice-Chair 

Office, 
Whitestone 

“ Microsoft Teams 
Teleconference 

Vera Kathleen 
Dougherty, Member 

Home, 
Norfolk 

“ Microsoft Teams 
Teleconference 

Denise A. Jackson, 
Member 

Home, 
Suffolk 

“ Microsoft Teams 
Teleconference 

K. Brett Marston,
Member

Office, 
Roanoke 

“ Microsoft Teams 
Teleconference 

Nathan J. Dougles 
Veldhuis 

Home,  
Fredericksburg 

“ Microsoft Teams 
Teleconference 

Jeffery K. Mitchell, 
Member 

Home, 
Blacksburg 

“ Microsoft Teams 
Teleconference 

Teresa Goody 
Guillen, Member 

Home, 
Vienna 

“ Microsoft Teams 
Teleconference 

Michael Wayne 
Robinson 

Home, 
Fairfax 

“ Microsoft Teams 
Teleconference 

To reiterate, the Standing Committee on Legal Ethics, which has nine (9) members, was 
unable to convene in a single location because Governor Ralph Northam declared a state 
of emergency as a result of the coronavirus pandemic. 

Chair, Dennis J. Quinn called the meeting to order at 9:03 a.m. 

The following Standing Committee on Legal Ethics Committee members were present or 
absent as indicated: 

Chair, Dennis J. Quinn present via MS Teams 
Vice-Chair, Michael M. York present via MS Teams 
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Member, Vera Kathleen Dougherty present via MS Teams 
Member, Teresa Goody Guillen  partial presence via MS Teams 
Member, Denise A. Jackson partial presence via MS Teams 
Member, K. Brett Marston  present via MS Teams 
Member, Jeffery K. Mitchell present via MS Teams 
Member, Michael W. Robinson  present via MS Teams 
Member, Nathan J. D. Veldhuis  present via MS Teams 

VSB Staff: 

Emily F. Hedrick, Asst. Ethics Counsel present via MS Teams 
Karen A. Gould, Executive Director present via MS Teams 

     Kristi R. Hall, Exec. Asst./Paralegal present via MS Teams 

I. Approval of Minutes

The minutes of the April 22 and May 19,  2021 meetings were 
approved by roll call vote as follows: Abstaining: 1 (Quinn);  For: 7 
(Guillen, Robinson, York, Veldhuis, Dougherty, Marston, and 
Mitchell); Against: 0;  Absent: 1 (Jackson).  

II. Rule of Professional Conduct

A. Rule 1.2 – Advising clients about cannabis activities legal under state law

At the June 24, 2021 meeting, the Committee voted to submit the
amendments to the rule for public comment as follows: Abstaining: 1
(Quinn); For 7 (York, Mitchell, Robinson, Jackson, Veldhuis,
Dougherty and Marston);  Against: 0; Absent: 1 (Goody-Guillen).

III. Legal Ethics Opinions

A. LEO 1893 – Conflicts in joint representation of minors.

At its June meeting, the Committee voted to submit the LEO for
public comment, as amended as follows: Abstaining: 1 (Quinn); For
8 (York, Mitchell, Robinson, Dougherty, Goody-Guillen, Jackson,
Veldhuis and Marston);  Against: 0.

B. LEO 1894 – Multiple claimants – aggregate settlement

At the June 24, 2021 meeting, the Committee directed staff make
revisions to the draft opinion, for discussion at the August meeting.

C. LEO 1895 – Communication with victim/witness represented by counsel
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At the June 24, 2021 meeting, the Committee directed staff make 
revisions to the draft opinion, for discussion at the August meeting. 

D. LEO 1896 – Lawyers working from home/remotely in another jurisdiction

At the June 24, 2021 meeting, the Committee voted to submit the
LEO for public comment as follows: Abstaining: 1 (Quinn); For 7
(Veldhuis, Marston, York, Mitchell, Robinson, Dougherty and
Jackson);  Against: 0; Absent: 1 (Goody-Guillen).

E. UPL Opinion 218 – Representation by power of attorney

The LEO was presented to the Supreme Court of Virginia for
approval on June 23, 2021.

IV. Adjournment

The Chair adjourned the meeting at 11:45 a.m. The next regular meeting of
the Committee will be held in August, 2021.
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Virginia State Bar  
Seeking Public Comment 

1111 East Main Street, Suite 700 
Richmond, Virginia 23219-0026 

Telephone: (804) 775-0500 
---------------- 

Facsimile: (804) 775-0501   TDD (804) 775-0502 

MEDIA CONTACT: James M. McCauley, Ethics Counsel 

RELEASE DATE: June 29, 2021 

VIRGINIA STATE BAR’S STANDING COMMITTEE ON LEGAL ETHICS 
SEEKING PUBLIC COMMENT ON PROPOSED LEGAL ETHICS 
OPINION 1893 

RICHMOND - Pursuant to Part 6, § IV, ¶ 10-2(C) of the Rules of the 

Supreme Court of Virginia, the Virginia State Bar’s Standing Committee on 

Legal Ethics (“Committee”) is seeking public comment on proposed Legal 

Ethics Opinion 1893, Representing Child and “Next Friend” as Plaintiffs in 

Personal Injury Case. This opinion addresses the conflicts of interest that 

may arise when a parent, guardian, or other “next friend” engages a lawyer 

to represent a minor child in a personal injury case, when the parent or 

guardian may also have a claim for medical treatment of the minor child. 

The opinion concludes that this situation must be evaluated like any 

joint representation; the lawyer must apply independent professional 

judgment to determine if the parent’s interests and the child’s interests are 

“directly adverse” or if there is a significant risk that the lawyer’s 

representation of one client would be “materially limited” by the 

responsibilities the lawyer owes to the other jointly represented client. Rule 

1.7(a). If the interests of the parent and the child are aligned and there  
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appear to be sufficient resources to compensate both, there is no conflict 

and no need for a guardian ad litem to be appointed to confirm that. 

Further, if there is a conflict in which the parent’s and child’s interests 

are directly adverse, the lawyer cannot reasonably accept consent of the 

parent on behalf of the child. The lawyer must seek appointment of a 

guardian ad litem for the child since the minor lacks the legal capacity to 

provide informed consent to conflicts of interest. 

Inspection and Comment 
The proposed opinion may be inspected below, or by contacting the 

Office of Ethics Counsel at 804-775-0557. 
Any individual, business, or other entity may file or submit written 

comments in support of or in opposition to the proposed opinion with Karen 
A. Gould, executive director of the Virginia State Bar, not later than July 30,
2021. Comments may be submitted via email to publiccomment@vsb.org.
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Virginia State Bar  
Seeking Public Comment 

1111 East Main Street, Suite 700 
Richmond, Virginia 23219-0026 

Telephone: (804) 775-0500 
---------------- 

Facsimile: (804) 775-0501   TDD (804) 775-0502 

MEDIA CONTACT: James M. McCauley, Ethics Counsel 

RELEASE DATE: January 21, 2022 

VIRGINIA STATE BAR’S STANDING COMMITTEE ON LEGAL ETHICS 
SEEKING PUBLIC COMMENT ON PROPOSED LEGAL ETHICS 
OPINION 1893 

RICHMOND - Pursuant to Part 6, § IV, ¶ 10-2(C) of the Rules of the 

Supreme Court of Virginia, the Virginia State Bar’s Standing Committee on 

Legal Ethics (“Committee”) is seeking public comment on proposed Legal 

Ethics Opinion 1893, Representing Child and “Next Friend” as Plaintiffs in 

Personal Injury Case. This opinion addresses the conflicts of interest that 

may arise when a parent, guardian, or other “next friend” engages a lawyer 

to represent a minor child in a personal injury case, when the parent or 

guardian may also have a claim for medical treatment of the minor child. 

The opinion recognizes that there may be circumstances in which the 

interests of the child and parent/next friend may conflict, for example if the 

parent’s decision-making, in the lawyer’s judgment, is not in the best 

interests of the child; or there are insufficient funds to compensate the child 

fully and pay the parent’s claim or lien for medical expenses. The lawyer 

may need to seek appointment of a guardian ad litem to waive the conflict 

on behalf of the child and/or replacement of the parent as next friend. If  
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there appears to be sufficient resources to compensate the child and pay 

the parent’s claim or lien, there is no conflict and no need for a guardian ad 

litem to be appointed to confirm that. 

Further, if there is a conflict in which the parent’s and child’s interests 

are directly adverse, the lawyer cannot reasonably accept consent of the 

parent on behalf of the child. The lawyer must seek appointment of a 

guardian ad litem for the child since the minor lacks the legal capacity to 

provide informed consent to conflicts of interest. 

Inspection and Comment 
The proposed opinion may be inspected below, or by contacting the 

Office of Ethics Counsel at 804-775-0557. 
Any individual, business, or other entity may file or submit written 

comments in support of or in opposition to the proposed opinion with Karen 
A. Gould, executive director of the Virginia State Bar, not later than
February 28, 2022. Comments may be submitted via email to
publiccomment@vsb.org.
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Virginia State Bar  
Public Comment Request 

1111 East Main Street, Suite 700 
Richmond, Virginia 23219-0026 

Telephone: (804) 775-0500
---------------- 

Facsimile: (804) 775-0501  VOICE/TTY 711 or (800) 828-1120

Release Date: September 15, 2022 

The Virginia State Bar 
Seeks Public Comment on Legal Ethics Opinion 1893 

RICHMOND - Pursuant to Part 6, § IV, ¶ 10-2(C) of the Rules of the 
Supreme Court of Virginia, the Virginia State Bar is seeking public 
comment on proposed advisory Legal Ethics Opinion 1893, Representing 
Child and “Next Friend” as Plaintiffs in Personal Injury Case. 

This proposed opinion addresses possible conflicts of interest when a 
parent, guardian, or other “next friend” engages a lawyer to represent a 
minor child in a personal injury case against a tortfeasor, when the parent 
or guardian may also have a lien for past and future expenses for medical 
treatment of the child.   

In the proposed opinion, the Standing Committee on Legal Ethics 
concluded that generally there is no conflict of interest because the 
interests of the parent and the child are usually aligned and the parent’s 
relationship with the child raises a presumption that the parent is acting in 
the child’s best interests. The opinion also gives guidance on the types of 
conflicts that could arise – when the “next friend” is directing the lawyer’s 
representation in an unreasonable way that is detrimental to the best 
interests of the child, or there are inadequate assets to compensate both 
the parent and the child. If there is a conflict between the parent’s and 
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child’s interests, the child cannot waive any conflict because of their lack of 
legal capacity, and the lawyer cannot reasonably accept consent of the 
parent on behalf of the child. In that case, the lawyer may seek 
appointment of a guardian ad litem to protect the child’s interests, may 
seek judicial approval of a proposed settlement, or may petition a court to 
appoint a substitute “next friend.”  

Inspection and Comment 
The proposed opinion may be inspected below or at the office of the 

Virginia State Bar, 1111 East Main Street, Suite 700, Richmond, Virginia 
23219-0060, between the hours of 9:00 am and 4:30 pm, Monday through 
Friday.  

Any individual, business, or other entity may submit written comments 
in support of or in opposition to the proposed opinion with Cameron 
Rountree, executive director of the Virginia State Bar, not later than 
November 1, 2022. Comments may be submitted via email to 
publiccomment@vsb.org. 
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LEGAL ETHICS OPINION 1893—REPRESENTING CHILD AND “NEXT FRIEND” AS 

PLAINTIFFS IN PERSONAL INJURY CASE REPRESENTING CHILD WITH PARENT AS NEXT 

FRIEND WHEN PARENT ALSO HAS LIEN FOR MEDICAL EXPENSES  

 

Draft Released for Comment—1/20/2022 
1 

1       This legal ethics opinion addresses possible conflicts of interest that 
 

2  may arise when a parent, guardian, or other person as “next friend” 
 

3  engages a lawyer to represent a minor child in a personal injury case 
 

4  against a tortfeasor. In addition, the parent or guardian may also have a 
 

5  claim lien for past and future expenses for medical treatment of the minor 
child. 

 

6 Questions 
 

7  1.   Does the lawyer have a conflict of interest pursuing a parent’s 
 

8  medical expense lien for treatment of their child’s injuries caused by the 
 

9  tortfeasor while concurrently representing their child in a claim against that 
 

10  same tortfeasor? “Does the lawyer representing a child in a claim against a 

tortfeasor for injuries to the child have a conflict if the parent acting as next 

friend for the child asserts a lien against the child’s recovery for medical 

expenses paid by the parent.”   

  

 

11  2.   Assuming the answer to Question 1 is “yes,”If a conflict arises, may 
that conflict of 

 

12  interest be waived, and if so, how? 
 

13 Short Answer 
 

14  1.   Generally, no, there is no conflict of interest because the interests of 
 

Commented [A1]: The attorney does not represent the 

child and next friend.  The attorney represents the child 

through the next friend as fiduciary for the child.  The issue 

addressed in this LEO is when the next friend is also a 

lienholder.   

Commented [A2]: We believe it is important to be 

consistent and precise in language.  The parent does not 

have a claim.  They have a lien, just like any other 

lienholder.   

Commented [A3]: VTLA believes that this formulation of 

the question stands upon an incorrect premise.  Unless 

specifically and explicitly provided for in a representation 

agreement, the attorney is not pursuing the parent's 

medical expense lien any more than she would be pursuing 

any other lienholder's lien.  She is pursuing the child's claim, 

which is encumbered by one or more liens.  The potential 

for a conflict only arises because one of those lienholders is 

also wearing the hat of next friend. 

Commented [A4]: VTLA believes that this "assumption" 

implies a presumption that is inconsistent with the Short 

Answer immediately below.   
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15  the parent and the child are usually mutually aligned, and the parent’s 
 

16  fiduciary relationship with the child raises a presumption that the parent is 
 

17  acting in the child’s best interests. 
 

LEGAL ETHICS OPINION 1893—REPRESENTING CHILD AND “NEXT FRIEND” AS 

PLAINTIFFS IN PERSONAL INJURY CASE 

 

Draft Released for Comment—1/20/2022 
 

18  2.   Should a conflict arise between the interests of the child and parent 

when that parent is acting as next friend, 

 

19  the lawyer should petition the court to appoint a Guardian ad Litem or, if 
necessary, a different “next friend” to 

 

20  replace the parent, and advise the parent to consult independent counsel. 
 

21 Applicable Rules and Legal Ethics Opinions 
 

22 RULE 1.7 Conflict of Interest: General Rule. 

23 (a) Except as provided in paragraph (b), a lawyer shall not 
24 represent a client if the representation involves a concurrent 
25 conflict of interest. A concurrent conflict of interest exists if: 

26 (1) the representation of one client will be directly adverse to 
27 another client; or 

28 (2) there is significant risk that the representation of one or more 
29 clients will be materially limited by the lawyer’s responsibilities to 
30 another client, a former client or a third person or by a personal 
31 interest of the lawyer. 

32 (b) Notwithstanding the existence of a concurrent conflict of 
33 interest under paragraph(a), a lawyer may represent a client if 
34 each affected client consents after consultation, and: 

35 (1) the lawyer reasonably believes that the lawyer will be able to 
36 provide competent and diligent representation to each affected 
37 client; 

38 (2) the representation is not prohibited by law; 

39 (3) the representation does not involve the assertion of a claim 
40 by one client against another client represented by the lawyer in 
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41 the same litigation or other proceeding before a tribunal; and 

42 (4) the consent from the client is memorialized in writing. 

43 

44      RULE 1.14 Client With Impairment 
 

2 
 

LEGAL ETHICS OPINION 1893—REPRESENTING CHILD AND “NEXT FRIEND” AS 

PLAINTIFFS IN PERSONAL INJURY CASE 

 

Draft Released for Comment—1/20/2022 
 

45 (a) When a client's capacity to make adequately considered 
46 decisions in connection with a representation is diminished, 
47 whether because of minority, mental impairment or some other 
48 reason, the lawyer shall, as far as reasonably possible, maintain 
49 a normal client-lawyer relationship with the client. 

50 (b) When the lawyer reasonably believes that the client has 
51 diminished capacity, is at risk of substantial physical, financial or 
52 other harm unless action is taken and cannot adequately act in 
53 the client's own interest, the lawyer may take reasonably 
54 necessary protective action, including consulting with individuals 
55 or entities that have the ability to take action to protect the client 
56 and, in appropriate cases, seeking the appointment of a guardian 
57 ad litem, conservator or guardian. 

58 (c) Information relating to the representation of a client with 
59 diminished capacity is protected by Rule 1.6.  When taking 
60 protective action pursuant to paragraph (b), the lawyer is 
61 impliedly authorized under Rule 1.6(a) to reveal information 
62 about the client, but only to the extent reasonably necessary to 
63 protect the client’s interests. 

64 Legal Ethics Opinions 786, 957, 1304, 1725 and 1762. 
 

65             Representation of Parent/Next Friend and Child 
 

66       In cases involving personal injury to a minor (infant), typically a parent 
 

67  or “next friend” engages a lawyer to pursue a claim on behalf of the infant 
 

68  to recover damages for pain and suffering, permanent injury, and 
 

69  impairment of earning capacity after attaining majority. At common law, the 
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70  parent had a cause of action for loss of services during minority and 
 

71  necessary expenses incurred for the infant's treatment. Baumann v. 
 

3 
 

LEGAL ETHICS OPINION 1893—REPRESENTING CHILD AND “NEXT FRIEND” AS 

PLAINTIFFS IN PERSONAL INJURY CASE 

 

Draft Released for Comment—1/20/2022 
 

72  Capozio, 269 Va. 356 (2005). The Code of Virginia recognizes recognized 
the two 

 

73  separate claims at common law. Virginia Code §§ 8.01-36 and 8.01-243(B). 
 

74  The General Assembly amended boththe statutes in 2013 giving the parent 
a 

 

75  lien on any recovery on behalf of the child for reimbursement of medical 
 

76  expenses incurred to treat the child’s injuries rather than an independent 
claim. Va. Code § 8.01-36(B). 

 

77       Lawsuits filed on behalf of a minor child are brought in the name of 
 

78  the child by a “next friend,” typically, but not always, the child’s parent(s) or 
 

79  guardian(s). Virginia Code § 8.01-8. The reason for this rule is the child, not 
 

80  the parent/next friend, is the real party in interest, in such an action. 
 

81  Herndon v. St. Mary’s Hospital, Inc., 266 Va. 472 (2003). When a lawsuit is 
 

82  filed on behalf of a minor child or a petition seeking court approval of a 
 

83  settlement of the minor child’s claim is filed, a guardian ad litem may be 
 

84  appointed by the court to represent the interests of the minor child pursuant 
 

85  to Virginia Code § 8.01-9. However, the statute further states that if an 
 

86  attorney is representing a person under disability, no guardian ad litem 
 

87  need be appointed. 
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88       The child is the real party in interest but the lawyer looks to the child’s 
 

89  next friend to speak for and act on behalf of the minor child and make 
 

90  decisions in the child’s best interests regarding the child’s claim against the 

4 
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91  tortfeasor. Usually, the same lawyer is pursuing recovery for both the 
 

92  child’s claim and the parent’s lien.the parent acting as next friend does not 
hire separate counsel to pursue their lien interest on the child’s recovery.  The 
parent may waive the lien for 

 

93  reimbursement of medical expenses or the parent’s lien may be paid out of 
 

94  the minor child’s recovery against the tortfeasor. The lawyer representing the 
child should 

 

95  communicate with the parent at the outset of representation to ensure an 
understanding that the lawyer’s 

 

96  client is the child, not the parent, and the lawyer’s paramount obligation is 
 

97  to the client-child.  If the parent is acting as next friend, then the parent as 
next friend is a fiduciary of the child and thus part of the child’s attorney-client 
relationship with the attorney.  However, the attorney owes no independent 
attorney-client obligation to the parent unless explicitly contracted for.   

 

If the parent as next friend is also asserting a lien for medical expenses, then 
that lien stands on equal footing with any other valid liens that may exist against 
the child’s claim.  The lawyer is obligated to protect the parent’s interest as 

 

98  the lawyer would for any third party holding a lien against a settlement or 
 

99  recovery. See Rule 1.15(b)(4) and Cmt. [4].  However, the attorney owes the 
lienholder parent no greater or different obligation than the attorney owes to any 
other valid lienholder.   

 

100       As stated above, the lawyer must consult with and take direction from 

Formatted: Space Before:  2.5 pt

Commented [A5]: Again, the attorney is not pursuing the 

parent's lien, just as the attorney would not be pursuing 

Medicaid's lien or a private health insurer's lien.  The parent 

is pursuing the child's claim.  We believe this principle is 

correctly stated further on in the LEO, so we make this edit 

for consistency.     

Commented [A6]: VTLA believes it is crucial to make this 

point explicitly.  The next friend is a fiduciary of the child.  

The child is the principal, so the next friend is part of the 

attorney-client relationship the same as any agent/fiduciary 

is part of the principal's attorney-client relationship.  Thus, 

for example, communications between attorney and next 

friend would be cloaked with the child-principal's privilege.  

But the attorney owes no free-standing, independent 

attorney-client duties to the next friend unless explicitly 

contracted for.  The default should be that the only duties 

owed to the next friend are derivative of the attorney-client 

duties owed to the child.   
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101  the next friend, who in this hypothetical is the parent. Whether the 
 

102  relationship between the lawyer and the parent is an attorney-client 
 

103  relationship or whether the parent is a non-client third party that has 
 

104  retained the lawyer to represent the child is a question of law and fact. In 
 

105  either case, a A potential conflict could arise between the child and 
 

106  parent/next friend. Regardless of how one characterizes the relationship, if 
 

107  the parent’s interests or goals conflict with the child's.  In such a situation, , 
then courts have the 

 

108  power either to substitute another person as next friend or to appoint a 
 

109  guardian ad litem, even when the parent sues as general guardian. See, 
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110  e.g., Horacek v. Exon, 357 F. Supp. 71, 74 (D. Neb. 1973) (appointing a 
 

111  guardian ad litem for minor plaintiffs in civil rights action because parents' 
 

112  interests might conflict with those of children and such appointment did not 
 

113  displace parents as general representatives of children). 
 

114 Potential Conflicts Between Parent/Next Friend and Child 
 

115       A conflict may arise, for example, when the parent/next friend directs 
 

116  and controls the lawyer’s representation of the child while also directing the 
 

117  lawyer to pursue aggressivelyin an effort to prioritize the parent’s lienclaim 
for expenses for medical 

 

118  treatment of the child or when the parent is acting unreasonably to the 
 

Commented [A7]: VTLA believes the deleted text is 

unnecessary and potentially confusing.  In the previous 

paragraph, the proposed LEO as written  correctly makes 

the central point that "the client is the child, not the 

parent."  Everything flows from this central premise.    
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119  detriment of the child. Generally, however, the parent’s and child’s interests 
 

120  are not at odds because the lawyer’s goal is to pursue the maximum 
 

121  recovery for both the child’s tort claim and the parent’s lien., from which 
third-party liens, including the parent’s, can then be satisfied. 

 

122       The committee believes that generally a lawyer may presume that the 
 

123  child’s parent is acting in the best interests of the child even though the 
 

124  parent may have a lien on the settlement or recovery obtained on the 
 

125  child’s case. This presumption may be relied upon until the lawyer has 
 

126  reason to believe that the parent is no longer placing the child’s interests 
 

127  first. Maine Professional Ethics Comm’n Op. 154 (November 12, 1996): 
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128 This presumption is fundamental to the legal relationship 
129 between  parents  and  children  in  our  society.  Failure  to 
130 acknowledge this presumption would impose unacceptable costs 
131 on the resolution of disputes including the expense of obtaining 
132 and paying a guardian ad litem to act on behalf of the child 
133 throughout the case, a step that will usually disrupt family 
134 relationships and should not be required unless necessary to 
135 serve the best interests of the child. 

136 While the committee acknowledges the presumption, circumstances 
 

137  may become known later in which a conflict may arise. The lawyer will have 
 

138  to examine the facts and circumstances on a case-by-case basis 
 

139  considering information such as the relationship between the parent and 
 

140  child; the values of their respective claims; the age and maturity of the 
 

141  child; the amount of any available insurance proceeds or other financial 
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142  resources to pay the claims; the type of reimbursement the parent is 
 

143  seeking; the involvement or responsibility of the parent in causing or 
 

144  contributing to the child’s injuries; liability, and the respective positions and 
 

145  expectations of the parties. The committee recognizes that these issues 
 

146  may not be known at the outset making it necessary for the lawyer to 
 

147  frequently reassess potential conflict throughout the joint representation. 
 

148  Moreover, if the “next friend” is not a parent or guardian but some other 
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149  third party, the presumption discussed in the Maine ethics opinion does not 
 

150  apply. 
 

151       But the parent’s and child’s interests may diverge when there are 
 

152  inadequate assets to fully compensate both.1 In those cases, every dollar 
 

153  the parent gets from their lien is a dollar taken from the child. Because the 
 

154  defendant or insurer will often pay a fixed amount to settle the entire case, 
 

155  whether the funds are given to parent or child, the potential for a conflict 
 

156  exists. There are at least two ways to resolve this conflict: either the parent 
 

 
1 As used in this Opinion, “inadequate assets to fully compensate both” refers to a 
situation where the attorney reasonably believes that the proposed recovery 
(whether by settlement or verdict) is in the best interests of the child - taking into 
account reasonably available sources of recovery, the strength of defenses to 
liability, and the nature of the child’s damages – but such settlement would not be 
enough to satisfy valid liens, including a lien held by the parent, and also fairly 
compensate the child for her other damages 

Commented [A8]: VTLA understands why this 

"inadequate assets" concept is discussed, but believes it 

needs to be given greater specificity.  Inadequacy is a very 

subjective concept.  The easy example is the one discussed 

below in the proposed LEO where there is clear liability and 

serious injuries but insufficient insurance coverage.  But it is 

also often the case that there is more than enough 

insurance coverage, but due to a significant liability risk the 

settlement will be "inadequate" to fully compensate both 

the lien(s) and the child's other damages.    
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157  waives or reduces their lien in favor of the child; or, as discussed below, a 
guardian ad 

 

158  litem is appointed to oversee and approve the settlement and to ensure 
 

159  that the settlement is in the child’s best interests. In both instances, the 
 

160  lawyer may need to advise the parent to seek independent counsel. 
 

161       Were the committee to assume that theAlthough representation of a 
child through their parent acting as next friend does not, by itself, make the parent 
a client of the attorney for purposes of representing that parent for recovery of 
their lien, if the attorney formalizes such representation of the parent for their 
independent lien for  parent is also a client for 
 

162  purposes of recouping past medical expenses of the child and an award of 
 

163  future medical expenses for the child throughout the child’s minority, while 
 

164  handling the child’s claim under the direction of that parent, a conflict could 
 

165  arise. Both the parent and the child (by a guardian ad litem) may waive the 
 

166  conflict if appropriate and allow the lawyer to continue to represent the child 
 

167  and parent, or continue representing the child but not the parent. 
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168  Regardless of whether the lawyer is petitioning the court to approve a 
 

169  settlement or moving toward trial because a settlement cannot be reached, 
 

170  appointment of a guardian ad litem is necessary to secure the child’s 
 

171  waiver of the conflict. 
 

172       It is possible that the conflict cannot be resolved because the parties 
 

173  will not waive the conflict, or the conflict is such that informed consent 
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174  should not be sought. If so, the lawyer must withdraw from both the child’s 
 

175  and parent’s case or seek informed consent to continue the representation 
 

176  of one of them. 
 

177 Can the Conflict Between Parent/Next Friend and the Child be 
 

178 Cured? 
 

179       Turning to Question #2, if there is a conflict of interest, the lawyer 
 

180  must determine whether the conflict can be cured with the informed 
 

181  consent of the affected client under Rule 1.7(b). The most essential 
 

182  requirement is that “the lawyer reasonably believes that the lawyer will be 
 

183  able to provide competent and diligent representation to each affected 
 

184  client” notwithstanding the conflict. Some conflicts are too great to be cured 
 

185  with informed consent, as Comment [19] to Rule 1.7 states: 
 

9 
 

LEGAL ETHICS OPINION 1893—REPRESENTING CHILD AND “NEXT FRIEND” AS 

PLAINTIFFS IN PERSONAL INJURY CASE 

 

Draft Released for Comment—1/20/2022 
 

186 A client may consent to representation notwithstanding a conflict. 
187 However, when a disinterested lawyer would conclude that the 
188 client  should  not  agree  to  the  representation  under  the 
189 circumstances, the lawyer involved cannot properly ask for such 
190 agreement or provide representation on the basis of the client's 
191 consent. 

192 Another problem for the lawyer in this hypothetical is the ability to 
 

193  obtain the client’s consent if one of the clients is a minor. This committee 
 

194  has consistently opined that a minor cannot provide the consent required 
 

195  by provisions of the Rules of Professional Conduct. Legal Ethics Opinions 
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196  786, 957, 1304, 1725 and 1762. Thus, this attorney cannot obtain any 
 

197  required consent from the child. 
 

198       In the event a conflict arises in which the parent’s and child’s interests 
 

199  are directly adverse, the lawyer cannot reasonably accept consent of the 
 

200  parent on behalf of the child. Assume, for example, that the insurance 
 

201  coverage or other sources of recovery are insufficient to fully compensate 
 

202  the child and discharge the parent’s lien.the parent acting as next friend 
directs the lawyer to settle the child’s case for an amount that is less than the 
lawyer believes is a reasonable settlement value for the child’s case, but is 
sufficient to fully satisfy the parent’s lien. In that event a conflict has arisen 

 

203  in which the parent’s and child’s interests are directly adverse. The lawyer 
 

204  cannot reasonably accept consent of the parent on behalf of the child. The 
 

205  lawyer must seek appointment of a guardian ad litem to address the 
 

206  competing interests of the child and parent, and must advise the parent to 
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207  seek independent counsel. Alternatively, if the parent/next friend is acting 
 

208  unreasonably, the lawyer may petition a court to appoint a substitute next 
 

209  friend. Because of the lawyer’s duty of loyalty to the child-client, the lawyer 
 

210  must not advocate against the interests of the client in the division of the 
 

211  insurance proceeds. North Carolina State Bar RPC 251 (July 18, 1997). 
 

212  See also Maine Professional Ethics Comm’n Op. 154 (November 12, 
 

213  1996). 
 

Commented [A9]: This relates to the point made above 

that inadequacy is inherently subjective.  There could be 

$500,000 in coverage.  One attorney may believe that is 

adequate to both satisfy liens and compensate the child's 

other injuries because she believes those injuries not to be 

severe, whereas another attorney may believe that to be 

inadequate.  We believe our hypothetical to more clearly 

and objectively highlight the conflict.   

60



From: Hedrick, Emily
To: Hall, Kristi
Subject: Fwd: EXTERNAL SENDER Comment for LEO 1893
Date: Thursday, November 17, 2022 7:58:43 AM
Attachments: image001.jpg

image002.png
image003.png
1893 draft 9-14-22 - VTLA comments.docx

From: Elliott Buckner <ebuckner@virginiatrialfirm.com>
Sent: Wednesday, November 16, 2022 6:08:07 PM
To: Hedrick, Emily <hedrick@vsb.org>
Cc: Valerie OBrien <vobrien@vtla.com>
Subject: EXTERNAL SENDER Comment for LEO 1893
Emily,
Attached is a redline with some requested changes, along with comments in support of the changes.
Please do not hesitate to contact me if you have any questions.
Thanks,
Elliott

Elliott M. Buckner

  

7130 Glen Forest Drive, Suite 400 │Richmond, Virginia 23226
(804) 343-4386 (Direct) │ebuckner@virginiatrialfirm.com
(804) 644-1400 (Main) │ (804) 644-9205 (Fax)

VirginiaTrialFirm.com

This electronic mail is intended to be received and read only by certain individuals. It may contain
information that is privileged or protected from disclosure by law. If it has been misdirected, or if you
suspect you received this in error, please notify me by replying and then delete this message and your
reply. These restrictions apply to any attachment to this email.

61

mailto:hedrick@vsb.org
mailto:Hall@vsb.org
mailto:ebuckner@virginiatrialfirm.com
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fvirginiatrialfirm.com%2F&data=05%7C01%7Chedrick%40vsb.org%7C1b3b093abede4ba3c39408dac8276dfa%7C8a5df3b7772f48f8a769217ec1ce42ee%7C0%7C0%7C638042369065035681%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=CtMLvs0AQXDlQSzT%2FEq9MJZOpSgDE9Q%2B7c4KO2ODL5Y%3D&reserved=0




LEGAL ETHICS OPINION 1893—REPRESENTING CHILD AND “NEXT FRIEND” AS PLAINTIFFS IN PERSONAL INJURY CASE

	

Draft Revised September 14, 2022



This legal ethics opinion addresses possible conflicts of interest that may arise when a parent, guardian, or other person as “next friend” engages a lawyer to represent a minor child in a personal injury case against a tortfeasor. In addition, the parent or guardian may also have a lien for past and future expenses for medical treatment of the minor child.

Questions

1.	Can the lawyer have a conflict of interest in representing the child if the parent’s actions, in the lawyer’s judgment, are not in the child’s best interest?

2.	Assuming the answer to Question 1 is “yes,” Iif a conflict arises, may that conflict of interest be waived, and if so, how?	Comment by Elliott Buckner: As-written it sounds like the default is that there is usually a conflict, when that is not the case per the rest of the LEO

Short Answer

1.	Generally, no, there is no conflict of interest because the interests of the parent and the child are usually mutually aligned, and the parent’s fiduciary relationship with the child raises a presumption that the parent is acting in the child’s best interests.

2.	Should a conflict arise between the interests of the child and parent who is acting as “next friend,” that the lawyer is unable to otherwise resolve, the lawyer should petition the court to appoint a different “next friend” to replace the parent and advise the parent to consult independent counsel.	Comment by Elliott Buckner: The LEO also discuss resolving a potential conflict through use of a GAL.  I don’t think replacement of the Next Friend is the only solution to the conflict.

Applicable Rules and Legal Ethics Opinions

RULE 1.7	Conflict of Interest: General Rule.

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph(a), a lawyer may represent a client if each affected client consents after consultation, and:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law; 

(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) the consent from the client is memorialized in writing.



RULE 1.14	Client With Impairment

(a) When a client's capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment or some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client's own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity is protected by Rule 1.6.  When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client’s interests.

Legal Ethics Opinions 786, 957, 1304, 1725 and 1762.

Representation of Child

In cases involving personal injury to a minor (infant), typically a parent, as “next friend,” engages a lawyer to pursue a claim on behalf of the infant to recover damages for medical expenses, pain and suffering, permanent injury, loss of earnings and impairment of earning capacity. Previously, at common law, the parent had a cause of action for loss of services during minority and necessary expenses incurred for the infant's treatment. Baumann v. Capozio, 269 Va. 356 (2005). The Code of Virginia recognized the two separate claims at common law. Virginia Code §§ 8.01-36 and 8.01-243(B). The General Assembly amended the statutes in 2013, giving the parent a lien on any recovery on behalf of the child for reimbursement of medical expenses incurred to treat the child’s injuries. 

Lawsuits filed on behalf of a minor child are brought in the name of the child by a “next friend,” typically, but not always, the child’s parent(s) or guardian(s). Virginia Code § 8.01-8. The reason for this rule is the child, not the parent/“next friend,” is the real party in interest, in such an action. Herndon v. St. Mary’s Hospital, Inc., 266 Va. 472 (2003). When a lawsuit is filed on behalf of a minor child or a petition seeking court approval of a settlement of the minor child’s claim is filed, a guardian ad litem may be appointed by the court to represent the interests of the minor child pursuant to Virginia Code § 8.01-9. However, the statute further states that if an attorney is representing a person under disability, no guardian ad litem need be appointed. 

The child is the real party in interest, but the lawyer looks to the child’s “next friend” to speak for and act on behalf of the minor child, and make decisions in the child’s best interests regarding the child’s claim against the tortfeasor. The parent may waive the lien for reimbursement of medical expenses or the parent’s lien may be paid out of the minor child’s recovery against the tortfeasor. The lawyer should communicate with the parent to ensure an understanding that the lawyer’s client is the child, not the parent, and the lawyer’s paramount obligation is to the client-child. The lawyer is obligated to protect the parent’s interest once there is a successful recovery for the child, as the lawyer would for any third party holding a lien against a settlement or recovery. See Rule 1.15(b)(4) and Cmt. [4].

As stated above, the lawyer must consult with and take direction from the “next friend,” who in this hypothetical is the parent. Whether the relationship between the lawyer and the parent is an attorney-client relationship or whether the parent is a non-client third party that has retained the lawyer to represent the child is a question of law and fact. In either case, a potential conflict could arise between the child and parent/“next friend.” Regardless of how one characterizes the relationship, if the parent’s interests or goals conflict with the child's best interests, then courts have the power either to substitute another person as “next friend” or to appoint guardian ad litem, even when the parent sues as general guardian. See, e.g., Horacek v. Exon, 357 F. Supp. 71, 74 (D. Neb. 1973) (appointing a guardian ad litem for minor plaintiffs in civil rights action because parents' interests might conflict with those of children and such appointment did not displace parents as general representatives of children).

Potential Conflicts Between Parent/“Next Friend” and Child

A conflict may arise when the parent, acting as “next friend,” directs and controls the lawyer’s representation in an unreasonable way that is detrimental to the best interests of the child. An example of this is if a parent, acting as “next friend,” demands that the lawyer settle the child’s case for substantially less than its full value, but for an amount that will fully satisfy the parent’s lien for medical expenses.  Generally, however, the parent’s and child’s interests are not at odds because the lawyer’s goal is to pursue the maximum recovery for the child’s tort claim, which also then provides the best opportunity for satisfying the parent’s lien for medical expenses paid by the parent. 

The committee believes that generally a lawyer may presume that the child’s parent is acting in the best interests of the child even though the parent may have a lien on the settlement or recovery obtained on the child’s case. This presumption may be relied upon until the lawyer has reason to believe that the parent is no longer placing the child’s interests first. Maine Professional Ethics Comm’n Op. 154 (November 12, 1996):

This presumption is fundamental to the legal relationship between parents and children in our society. Failure to acknowledge this presumption would impose unacceptable costs on the resolution of disputes including the expense of obtaining and paying a guardian ad litem to act on behalf of the child throughout the case, a step that will usually disrupt family relationships and should not be required unless necessary to serve the best interests of the child.

	While the committee acknowledges the presumption, circumstances may become known later in which a conflict may arise. The parent’s lien may not be the only source of a potential conflict. Another potential source of conflict may be that the parent/“next friend” is acting unreasonably and not in the child’s best interests or is making decisions that conflict with the lawyer’s professional judgment. The lawyer will have to examine the facts and circumstances on a case-by-case basis considering information such as the relationship between the parent and child; the value of the child’s claim compared to the parent’s lien; the age and maturity of the child; the amount of any available insurance proceeds or other financial resources to pay the claim and liens; the type/amount of reimbursement the parent is seeking; the involvement or responsibility of the parent in causing or contributing to the child’s injuries; liability, and the respective positions and expectations of the parties. The committee recognizes that these issues may not be known at the outset making it necessary for the lawyer to frequently reassess potential conflict throughout the representation. Moreover, if the “next friend” is not a parent or guardian but some other third party, the presumption discussed in the Maine ethics opinion does not apply.

But the parent’s and child’s interests may diverge when there are inadequate assets to fully compensate both. In those cases, every dollar the parent gets from their lien is a dollar taken from the child  Like any lienholder, every dollar paid to the parent for their lien is a dollar less received by the child. Because the defendant or insurer will often pay a fixed amount to settle the entire case, whether the funds are given to parent or child, the potential for a conflict exists. There are at least three ways to resolve this conflict: (1) the parent waives or reduces their lien in favor of the child; (2) the lawyer may seek judicial approval of the infant settlement; or (3) as discussed below, a guardian ad litem is appointed to oversee and approve the settlement and to ensure that the settlement is in the child’s best interests. In these instances, the lawyer may need to advise the parent to seek independent counsel.	Comment by Elliott Buckner: Can diverge, but does not automatically diverge with inadequate assets to compensate both.  	Comment by Elliott Buckner: Saying the same thing here, but without saying the parent is "taking" something from the child.  The parent is asserting a valid lien, like any lienholder, so despite how I feel about lienholders generally "taking" money from my clients, I think technically  they are receiving money from the third-party's payment which they are entitled to, not "taking" from the child, which to me means something a little different.	Comment by Elliott Buckner: I think a parent can reduce to a reasonable amount that is fair to both parent and child and that can resolve the conflict, without a full lien waiver.  It is obviously fact specific, but I don't think full waiver is the only way a parent can resolve the conflict.

Can a Conflict Between Parent/“Next Friend” and the Child be Cured?  

Turning to Question #2, which assumes there is a conflict caused by the “next friend” directing the lawyer for their benefit rather than the best interests of the child which the lawyer cannot otherwise resolve, the lawyer must determine whether the conflict can be cured with the informed consent of the affected client under Rule 1.7(b). The most essential requirement is that “the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to [the] affected client” notwithstanding the conflict. Some conflicts are too great to be cured with informed consent, as Comment [19] to Rule 1.7 states:	Comment by Elliott Buckner: To be consistent with lines 166-173, which acknowledges there are ways short of replacement of the next friend to resolve a conflict.

A client may consent to representation notwithstanding a conflict. However, when a disinterested lawyer would conclude that the client should not agree to the representation under the circumstances, the lawyer involved cannot properly ask for such agreement or provide representation on the basis of the client's consent.

[bookmark: _Hlk68253930]Another problem for the lawyer in this hypothetical is the ability to obtain the client’s consent when his client is a minor. This committee has consistently opined that a minor cannot provide the consent required by provisions of the Rules of Professional Conduct. Legal Ethics Opinions 786, 957, 1304, 1725 and 1762. Thus, this attorney cannot obtain any required consent from the child.

If a conflict arises in which the parent’s and child’s interests conflict, the lawyer cannot reasonably accept consent of the parent on behalf of the child. Assume, for example, that the insurance coverage or other sources of recovery are insufficient to fully compensate the child andonly sufficient to fully discharge the parent’s lien, and the parent refuses to waive or reduce their lien. In that event a conflict has arisen in which the parent’s and child’s interests are directly adverse. The lawyer cannot reasonably accept consent of the parent on behalf of the child. The lawyer may seek appointment of a guardian ad litem to address the competing interests of the child and parent, or may seek judicial approval of the infant settlement, and must advise the parent to seek independent counsel. Alternatively, if the parent/“next friend” is acting unreasonably, the lawyer may petition a court to appoint a substitute “next friend.” Because of the lawyer’s duty of loyalty to the child-client, the lawyer must not advocate against the interests of the client in the division of the insurance proceeds. North Carolina State Bar RPC 251 (July 18, 1997). See also Maine Professional Ethics Comm’n Op. 154 (November 12, 1996).	Comment by Elliott Buckner: "fully compensate" is very subjective and requires consideration of too many things to cover in this LEO.  Additionally, as this is written and as discussed above, there are situations where the child may not receive full compensation, and the parents may receive payment of their lien, where there is not automatically a conflict.  I suggest using this more objective example where kid would get $0.  
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This legal ethics opinion addresses possible conflicts of interest that 1 

may arise when a parent, guardian, or other person as “next friend” 2 

engages a lawyer to represent a minor child in a personal injury case 3 

against a tortfeasor. In addition, the parent or guardian may also have a 4 

lien for past and future expenses for medical treatment of the minor child. 5 

Questions 6 

1. Can the lawyer have a conflict of interest in representing the child if 7 

the parent’s actions, in the lawyer’s judgment, are not in the child’s best 8 

interest? 9 

2. If a conflict arises, may that conflict of interest be waived, and if so, 10 

how? 11 

Short Answer 12 

1. Generally, no, there is no conflict of interest because the interests of 13 

the parent and the child are usually mutually aligned, and the parent’s 14 

fiduciary relationship with the child raises a presumption that the parent is 15 

acting in the child’s best interests. 16 

2. Should a conflict arise between the interests of the child and parent 17 

who is acting as “next friend” that the lawyer is unable to otherwise resolve, 18 
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the lawyer should petition the court to appoint a different “next friend” to 19 

replace the parent and advise the parent to consult independent counsel. 20 

Applicable Rules and Legal Ethics Opinions 21 

RULE 1.7 Conflict of Interest: General Rule. 22 

(a) Except as provided in paragraph (b), a lawyer shall not 23 
represent a client if the representation involves a concurrent 24 
conflict of interest. A concurrent conflict of interest exists if: 25 

(1) the representation of one client will be directly adverse to 26 
another client; or 27 

(2) there is significant risk that the representation of one or more 28 
clients will be materially limited by the lawyer’s responsibilities to 29 
another client, a former client or a third person or by a personal 30 
interest of the lawyer. 31 

(b) Notwithstanding the existence of a concurrent conflict of 32 
interest under paragraph(a), a lawyer may represent a client if 33 
each affected client consents after consultation, and: 34 

(1) the lawyer reasonably believes that the lawyer will be able to 35 
provide competent and diligent representation to each affected 36 
client; 37 

(2) the representation is not prohibited by law;  38 

(3) the representation does not involve the assertion of a claim 39 
by one client against another client represented by the lawyer in 40 
the same litigation or other proceeding before a tribunal; and 41 

(4) the consent from the client is memorialized in writing. 42 

 43 

RULE 1.14 Client With Impairment 44 

(a) When a client's capacity to make adequately considered 45 
decisions in connection with a representation is diminished, 46 
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whether because of minority, mental impairment or some other 47 
reason, the lawyer shall, as far as reasonably possible, maintain 48 
a normal client-lawyer relationship with the client. 49 

(b) When the lawyer reasonably believes that the client has 50 
diminished capacity, is at risk of substantial physical, financial or 51 
other harm unless action is taken and cannot adequately act in 52 
the client's own interest, the lawyer may take reasonably 53 
necessary protective action, including consulting with individuals 54 
or entities that have the ability to take action to protect the client 55 
and, in appropriate cases, seeking the appointment of a guardian 56 
ad litem, conservator or guardian. 57 

(c) Information relating to the representation of a client with 58 
diminished capacity is protected by Rule 1.6.  When taking 59 
protective action pursuant to paragraph (b), the lawyer is 60 
impliedly authorized under Rule 1.6(a) to reveal information 61 
about the client, but only to the extent reasonably necessary to 62 
protect the client’s interests. 63 

Legal Ethics Opinions 786, 957, 1304, 1725 and 1762. 64 

Representation of Child 65 

In cases involving personal injury to a minor (infant), typically a 66 

parent, as “next friend,” engages a lawyer to pursue a claim on behalf of 67 

the infant to recover damages for medical expenses, pain and suffering, 68 

permanent injury, loss of earnings and impairment of earning capacity. 69 

Previously, at common law, the parent had a cause of action for loss of 70 

services during minority and necessary expenses incurred for the infant's 71 

treatment. Baumann v. Capozio, 269 Va. 356 (2005). The Code of Virginia 72 
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recognized the two separate claims at common law. Virginia Code §§ 8.01-73 

36 and 8.01-243(B). The General Assembly amended the statutes in 2013, 74 

giving the parent a lien on any recovery on behalf of the child for 75 

reimbursement of medical expenses incurred to treat the child’s injuries.  76 

Lawsuits filed on behalf of a minor child are brought in the name of 77 

the child by a “next friend,” typically, but not always, the child’s parent(s) or 78 

guardian(s). Virginia Code § 8.01-8. The reason for this rule is the child, not 79 

the parent/“next friend,” is the real party in interest, in such an action. 80 

Herndon v. St. Mary’s Hospital, Inc., 266 Va. 472 (2003). When a lawsuit is 81 

filed on behalf of a minor child or a petition seeking court approval of a 82 

settlement of the minor child’s claim is filed, a guardian ad litem may be 83 

appointed by the court to represent the interests of the minor child pursuant 84 

to Virginia Code § 8.01-9. However, the statute further states that if an 85 

attorney is representing a person under disability, no guardian ad litem 86 

need be appointed.  87 

The child is the real party in interest, but the lawyer looks to the 88 

child’s “next friend” to speak for and act on behalf of the minor child, and 89 

make decisions in the child’s best interests regarding the child’s claim 90 

against the tortfeasor. The parent may waive the lien for reimbursement of 91 
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medical expenses or the parent’s lien may be paid out of the minor child’s 92 

recovery against the tortfeasor. The lawyer should communicate with the 93 

parent to ensure an understanding that the lawyer’s client is the child, not 94 

the parent, and the lawyer’s paramount obligation is to the client-child. The 95 

lawyer is obligated to protect the parent’s interest once there is a 96 

successful recovery for the child, as the lawyer would for any third party 97 

holding a lien against a settlement or recovery. See Rule 1.15(b)(4) and 98 

Cmt. [4]. 99 

As stated above, the lawyer must consult with and take direction from 100 

the “next friend,” who in this hypothetical is the parent. Whether the 101 

relationship between the lawyer and the parent is an attorney-client 102 

relationship or whether the parent is a non-client third party that has 103 

retained the lawyer to represent the child is a question of law and fact. In 104 

either case, a potential conflict could arise between the child and 105 

parent/“next friend.” Regardless of how one characterizes the relationship, 106 

if the parent’s interests or goals conflict with the child's best interests, then 107 

courts have the power either to substitute another person as “next friend” or 108 

to appoint guardian ad litem, even when the parent sues as general 109 

guardian. See, e.g., Horacek v. Exon, 357 F. Supp. 71, 74 (D. Neb. 1973) 110 
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(appointing a guardian ad litem for minor plaintiffs in civil rights action 111 

because parents' interests might conflict with those of children and such 112 

appointment did not displace parents as general representatives of 113 

children). 114 

Potential Conflicts Between Parent/“Next Friend” and Child 115 

A conflict may arise when the parent, acting as “next friend,” directs 116 

and controls the lawyer’s representation in an unreasonable way that is 117 

detrimental to the best interests of the child. An example of this is if a 118 

parent, acting as “next friend,” demands that the lawyer settle the child’s 119 

case for substantially less than its full value, but for an amount that will fully 120 

satisfy the parent’s lien for medical expenses.  Generally, however, the 121 

parent’s and child’s interests are not at odds because the lawyer’s goal is 122 

to pursue the maximum recovery for the child’s tort claim, which also then 123 

provides the best opportunity for satisfying the parent’s lien for medical 124 

expenses paid by the parent.  125 

The committee believes that generally a lawyer may presume that the 126 

child’s parent is acting in the best interests of the child even though the 127 

parent may have a lien on the settlement or recovery obtained on the 128 

child’s case. This presumption may be relied upon until the lawyer has 129 
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reason to believe that the parent is no longer placing the child’s interests 130 

first. Maine Professional Ethics Comm’n Op. 154 (November 12, 1996): 131 

This presumption is fundamental to the legal relationship 132 
between parents and children in our society. Failure to 133 
acknowledge this presumption would impose unacceptable costs 134 
on the resolution of disputes including the expense of obtaining 135 
and paying a guardian ad litem to act on behalf of the child 136 
throughout the case, a step that will usually disrupt family 137 
relationships and should not be required unless necessary to 138 
serve the best interests of the child. 139 

 While the committee acknowledges the presumption, circumstances 140 

may become known later in which a conflict may arise. The parent’s lien 141 

may not be the only source of a potential conflict. Another potential source 142 

of conflict may be that the parent/“next friend” is acting unreasonably and 143 

not in the child’s best interests or is making decisions that conflict with the 144 

lawyer’s professional judgment. The lawyer will have to examine the facts 145 

and circumstances on a case-by-case basis considering information such 146 

as the relationship between the parent and child; the value of the child’s 147 

claim compared to the parent’s lien; the age and maturity of the child; the 148 

amount of any available insurance proceeds or other financial resources to 149 

pay the claim and liens; the type/amount of reimbursement the parent is 150 

seeking; the involvement or responsibility of the parent in causing or 151 
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contributing to the child’s injuries; liability, and the respective positions and 152 

expectations of the parties. The committee recognizes that these issues 153 

may not be known at the outset making it necessary for the lawyer to 154 

frequently reassess potential conflict throughout the representation. 155 

Moreover, if the “next friend” is not a parent or guardian but some other 156 

third party, the presumption discussed in the Maine ethics opinion does not 157 

apply. 158 

But the parent’s and child’s interests may diverge when there are 159 

inadequate assets to fully compensate both.   Like any lienholder, every 160 

dollar paid to the parent for their lien is a dollar less received by the child. 161 

Because the defendant or insurer will often pay a fixed amount to settle the 162 

entire case, whether the funds are given to parent or child, the potential for 163 

a conflict exists. There are at least three ways to resolve this conflict: (1) 164 

the parent waives or reduces their lien in favor of the child; (2) the lawyer 165 

may seek judicial approval of the infant settlement; or (3) as discussed 166 

below, a guardian ad litem is appointed to oversee and approve the 167 

settlement and to ensure that the settlement is in the child’s best interests. 168 

In these instances, the lawyer may need to advise the parent to seek 169 

independent counsel. 170 
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Can a Conflict Between Parent/“Next Friend” and the Child be 171 

Cured?   172 

Turning to Question #2, which assumes there is a conflict caused by 173 

the “next friend” directing the lawyer for their benefit rather than the best 174 

interests of the child which the lawyer cannot otherwise resolve, the lawyer 175 

must determine whether the conflict can be cured with the informed 176 

consent of the affected client under Rule 1.7(b). The most essential 177 

requirement is that “the lawyer reasonably believes that the lawyer will be 178 

able to provide competent and diligent representation to [the] affected 179 

client” notwithstanding the conflict. Some conflicts are too great to be cured 180 

with informed consent, as Comment [19] to Rule 1.7 states: 181 

A client may consent to representation notwithstanding a conflict. 182 
However, when a disinterested lawyer would conclude that the 183 
client should not agree to the representation under the 184 
circumstances, the lawyer involved cannot properly ask for such 185 
agreement or provide representation on the basis of the client's 186 
consent. 187 

Another problem for the lawyer in this hypothetical is the ability to 188 

obtain the client’s consent when his client is a minor. This committee has 189 

consistently opined that a minor cannot provide the consent required by 190 

provisions of the Rules of Professional Conduct. Legal Ethics Opinions 191 
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786, 957, 1304, 1725 and 1762. Thus, this attorney cannot obtain any 192 

required consent from the child. 193 

If a conflict arises in which the parent’s and child’s interests conflict, 194 

the lawyer cannot reasonably accept consent of the parent on behalf of the 195 

child. Assume, for example, that the insurance coverage or other sources 196 

of recovery are only sufficient to fully discharge the parent’s lien, and the 197 

parent refuses to waive or reduce their lien. In that event a conflict has 198 

arisen in which the parent’s and child’s interests are directly adverse. The 199 

lawyer cannot reasonably accept consent of the parent on behalf of the 200 

child. The lawyer may seek appointment of a guardian ad litem to address 201 

the competing interests of the child and parent, or may seek judicial 202 

approval of the infant settlement, and must advise the parent to seek 203 

independent counsel. Alternatively, if the parent/“next friend” is acting 204 

unreasonably, the lawyer may petition a court to appoint a substitute “next 205 

friend.” Because of the lawyer’s duty of loyalty to the child-client, the lawyer 206 

must not advocate against the interests of the client in the division of the 207 

insurance proceeds. North Carolina State Bar RPC 251 (July 18, 1997). 208 

See also Maine Professional Ethics Comm’n Op. 154 (November 12, 209 

1996). 210 
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DAVID P. CORRIGAN  
804.762.8017 

DIRECT FAX  |  804.212.0862 
dcorrigan@hccw.com 
Respond to: Richmond 

November 1, 2022 

VIA EMAIL at publiccomment@vsb.org 
Cameron Rountree, Executive Director 
Virginia State Bar 
1111 East Main Street, Suite 700 
Richmond, VA 23219-0026 

Re: Proposed Legal Ethics Opinion 1893 

Dear Mr. Rountree: 

Thank you for seeking public comment on proposed advisory Legal Ethics 
Opinion 1893, regarding a proposed advisory on representing children and “next 
friends” as plaintiffs in personal injury cases. 

After reviewing the proposed opinion, the Ethics Committee of the Local 
Government Attorneys of Virginia, Inc. (“LGA”) has determined that the proposed LEO 
does not have any impact unique to the practice of local government law.   Therefore, 
the Committee has no comment on this proposed LEO.  However, we do appreciate 
the continuing opportunity to provide comments on proposed Legal Ethics Opinions 
and Rule changes. 

Very truly yours, 

David P. Corrigan 
Chair, LGA Ethics Committee 

cc: Mark C. Popovich, Esq., LGA President (via email) 
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Andy Herrick, Albemarle County Deputy County Attorney (via email) 
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From: attyabeq@aol.com
To: publiccomment
Cc: attyabeq@aol.com
Subject: EXTERNAL SENDER Comments on VSB Legal Ethics Opinion 1893
Date: Friday, November 11, 2022 10:23:18 AM

You don't often get email from attyabeq@aol.com. Learn why this is important

Lawyers are called upon to advise members of the public on an array of daily
concerns, and are called upon to exercise both legal skills and common sense. The
idea that one lawyer or law firm, should be able to represent both children and
parents in a PI case opens the door to potential abuses. Leaving the interests of the
child in jeopardy, and further undermining the confidence of the public in the legal
profession.

All parents are not the same, and the needs of all children are not the same. Abuses
and the pursuit of "green" often take precedent over the child's best needs. In short,
children should always have their own counsel in these types of situations. Common
sense demands it. Thank you.

August Bequai, Esq.
Law Office of August Bequai
1750 Tysons Blvd., Suite 1500
McLean, VA 22102
Tel.: (703) 893-4806
Fax: (703) 388-0648
attyabeq@aol.com
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